


%o 18 doss indey Yo Rie Brazos -1-Q0
ows Ao e issed Yo D, Caseaeda
Nouseet @\ Wiap Soows Yo be ibmmf
Yo w\u&, Posky.






















 THE SUPREME COURT
Rl ¥ |
. STATE OF PBXAS, |

During December Term, 1847,
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sax Houston, Presiext &e. vs Jamms F:"\Plllf.
Ex's. ov Sternen F. Avstin, Dldlm—*,qppm '
from Travis County. *

mrlhnl‘lhhlhmqﬁ;h; Empresario causes to ‘M.“*h—
suits are required to be tried, is too cbscare and indefinite to famish lﬂ“
guide for judicial action in seeh cases. .

As & general rule, the claiming lands from the Governmant must

allege and prove all the to support his claim, and this role is
as applicable 10 as 1o those of olhers. .

The construction of the Biatote which snthorizes a recovery by an Bmpresario
wn the ground thzt be was obsirncted by the acts of the former Government in

. the completion of his contract, must be limited 1o cases where, 1o a certain ex-

tent, the present Government derived sdme benefit from the efforts of the Em.
presario.

When premium lands have been selected and surveyed, but titles not issued by
the former Government o the Empresano, the surveys most be proven to have
been made in conformaty with the then existing law of Colonizstion. The
claims of Empresarios stand on no higer ground than those of headrights. To
procure a patent upon a sucvey of & headright, made before the closing of the
Jand Offlees, it must be sworn lo by the Surveyor, be proven Ly al least two re-
spectable witnesses, and be shown to be in conformity with law in all respects.

The facts of this case are substantially stated in the opin-
ion of the court.

No counsel appeared for the Appellant: the Attorney
(ieneral having imformed the court that he had an interest in
the eause and therefore could not appear.

Giusesreig, for Appellce.

Mr. Chief Justice HEMPPHILL declivered the opinion of
the court.

‘I'he Plaintifl in the court below, (the Appellee in thiscourt)
<ates that his testator, Stephen F. Austin, in his lifetime,
nade three separate contracts with the government of the
state of Coahuila and Texas, for the settlement, in all, of nive
hundred families in the province of Texas, and within the
territorial limits specified in said contract,
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His first contract with the State was for the
five hundred fumilies, and was entered into H
of June, 1826, The ta'rm of all the
from their date. That to the ex
the first contract, the said Austin had introddeed dnd received
more than five hundred colonists ; and' that titles mm A
to four hundred and sixty-two settlers. That
issued, in many instanees, for the reason, that the
had mot the means of paying the fees of mm
from the death of the colonists, and no person
appointed to represent them ; and because, also,
sioner, Arcinicga, left the colony before he had completed
titles to the settlers who had been introduced, and theirissue
has been since prevented by the revolution.

His second contract was for the intrddaection of one hun-
dred families, 10 be settled on the east side of the Colorado
river, above the S8an Antonio road, and was made on the 20th
November, 1827, It is nlleged that more families than were
required by the contract, were introduced, but that titles were
. issued to sixty-one only for the reasons above set forth ; and
for the additional one, that before the expiration of the con-
tract, the Empresario was employed in the public service,
being sent by the Convention of 1833, upon an embassy to
Mexico, from which he did not mum. until afler lhm-
tion of the contract. |

That the Empresario, having consammated H pﬂ!# the
contract is entitled to thirty leagues and thirty labors o land
—that he received, ns a part of his said premiom lands, il'-_
teen Jeagues and fifieen labors, and that he had selected and
caused to be surveyed, as a part of the balance of his pre-
mium lands, nine lengues and ten labors ; the field notes of
ten leagues of land being exhibited as the lands selected, and
that he is further entitled to six leagues and five Hﬂ'lulf
land, which have not been selected.

The Petitioner farther states that on the 20th day of .
1825, (it should be 1929,) the said Austin made another

S A .ﬂh&.
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the of the contracts.
in his depositions, states that there were

mw!ﬂﬂm. under his contracts, than
were sufficient to have completed the numerical number
which he was authorized to settle ; that no separate record
was kept for families jntroduced under each contract; their
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names were put down in a book, and they choso for thet *
sclves tho position which best pleased them ; and that the
registor and applications will show the number received, and
that the reason why the titles were not all completed, was
that those entitled to lands neglected to attend to their husi-
ness § tmt he does not know of any titles having been issoed
to persons afier they had left the country ; many persons
made sclections, and never returned to the coantry, bat got
no titles ; that there always existed a strange desire to forfeit
lands, and il any person, who had obtained a title, left the
country, there were always persons wanting to have the
same declared forfeited. “That the great portion of all the
titles issued, were made to persons  who emigrated to Texas
of their ownaccord.  Afier being in Texas, they contracted
with 8 F. Austin for the benefits of the colonization law,
and incorporated themaelves by usking for admission into the
colonies, hie was authorized to settle. The book ahstract
of land titles ; the original register of appleations and admis-
sions in the several contracts, as well as said-abstracts, were
read in evidence. They were not transeribed, but were
agreed to be read in this court. They, were not however
pmimml. .

The jury foumd that the plaintll had eomplied with his
eontract.  They confirmed to him the land titled, and that
selected 3 and found him entitled to ten leagnes more, worth
twenty-five cents per acre. By the judgment of the court,
the finding of the jury was confirmed, and it was adjudged
that the plaintifi’ shoull have and recover of the State of
Texas, the lands selected and surveyed, and also ten more
leagues of land, or the sum of eleven thousand and seventy
dollars, the valne thereof.

The statutory provisions relating to Empresario contracts,
il :ul'llmmun;., suits 1o be brought 1o seutle the claims of
merrmrnm. are foumd in sections  Hih, Gth, 7ih, Sth and
M, of the *“ Act supplementary 1o an Aet, to establish u
Gienernl Liovd OV o Tor 1he |h'|l1||+|il' ol 'rr'tzlza,“ 1 vl
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Laws, p. 263, Mhlﬁtﬂﬂ

The sections 26 and 27, of
suit is fotunded, are expressed as 0 *Iu
clared, that all Empresario y
day ol the Declaration of
of Tesas are the property of |

mthwdh‘w‘ D,
“ Sect. 27, That in order umm*

rm.mhlndm-ury one uf the same ate hereby 1
to institute A suit against mrmdu ‘ 1
"Toxas, which suit or soits shall be tried in the y in
which is situated the seat of Government, and shall be :
as all other land suits are requiredto be tried ; and
any Empresario, who should sue, fall to establish :
for which ho sues, e shall pay all the costs of 7
provided, that neither aliens, nor the assignees of aliens, dl
be entitled to the benefits of this act.”

There were two exceptions taken on the trial'to the dlisige
of the judge, the last of which, as it goes in effect to the ju-
risdiction of the court, will be first MM

The charge was, that if the jury believed the pltintil’s
testator had dmupm;;hug on his part necessary to be domey:
to carry out his comtract,” and that the government of Coss
huila and Texas md failed to appoint the facilities necessayy
1o their completion, he was entitled to recover as though said'
contracts had been entirely completed.

If we admit that the government of Coahuila H“
was under an obligation, to award the whole premiun to th
Empresario, the correctness of the proposition would depend
on the facts, whether this government has assumed the dis-
charge of such obligation ; and il it has, whether the coone

of the country have jorisdiction over the subject matter.
i

R Y S
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We enter upou this inquiry, without any aid derived from
the argument or research of counsel, as none bave been made
in the cause, except a short brief from the counsel of the Ap~
pellee, referring to his argument in the case of the Empre-
sario Robertson. ; ) .

The argument of counsel, in that cause, though distinguish-
ed for profound and extensive investigations on the rights of
Empresarios to compensation, when obstructed in the perfor-
mance of their contracts, by the acts of the present govern-
ment, dogmot embrace the question of the political obligation
of the present government to discharge claims existing against
the former for acts, which obstructed the completion of his
coplract.

The solution of the question depends on the construction
of the sections above quoted, from the land law of December
14th, 1837.

It might be plausibly urged, that authority to sue the gov-
ernment, is conferred only upon the Empresarios, whose con-
tracts had not expired before the Declaration of Independence.

The 26th section declares, that all Empresario coritracts
having ceased on the day of the Declaration of Independence,

all the vacant lands of Texas became the property of the
Republic.

This declaration is inapplicable to contracts, which had ex-
pired previously, as had all the coutracts sued upon in this
case; and as the next section authorizes Empresarios to sue
for the settlement of their claims, it might be objected, that
this authorization extended only to Empresarios, whose con-
tracts had been abrogated by the Declaration of Indepen-
dence, and not to those whose contracts terminated during
the existence of the former government. That the Legislature
was willing to respond in such damages as had been occa-
sioned by any act of the existing sovercignty, and as would
be awarded on the principles of justice and of the laws of
nations, but that they hail not intended. when adopting thesc
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provisions, to incur any responsibility for the acts or omissions
of the former governments. "o o ivaga W
This construction could not be stigmatized as illiberal, for
the intention of the Legislatureis enveloped in such obscurity,
that the above, or the opposite construction, might be plaus-
ibly and forcibly maintained. : _aalid
But as the government has not distinetly indicated, or re-
fused to acknowledge or mature the claims of Empresarios
_ against the former government, and as each and
F.mpresarios are authorized, for the settlement of tipir clime,
1o bring suit, without specifying the government aginst
which the claim originated ; and where, ak in this case, the
consideration of the obligation accrues to the benefit of the
present government, by furnishing population contributing, as
they did, most efficiently, to the accomplishment of the revo-
lution itself, we are of opinion that we do but justice to the
enlightened and liberal views of the,government, by enter-
taining jurisdiction of such claims, as are made in this case,
and deciding them according to the principles of equity, the
stipulations of the contracts, and the provisions of law under
which such contracts were made. -

We proceed, now, to a decision of the cause, without any

reference 1o the rule in the statute, that the claim should be
- tried as all other land suits are required to.be tried.

This, as a rule, is too obscure and indefinite, to furnish a
certain guide for our action. :

It is scarcely susceptible of construction, and seems rather
an expletive phrase to completé the sentence, thanarule for the
decision of the vast interests involved in these controversies.

Ina former case, we have determined on the principles
and rules, by which we will be governed in the adjudication
of Empresario claims. . pl. o

In proof of the claim alleged in the petition, the abstract
of titles and original register of admissions, as colonists, were
read on the trial, and by agreement, were to have been read
in this court. : \
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They have, however, been presented, amd 1 have, on
the present occasion, ined to some extont these docus
wments in the land office, bot, in future, parties must produce
(where the books are read below,) transcripts of the same in
thisgourt, or certificates abthenticated from the Commission-
er, of the facts which they establigh.

It was proven by a witness, that more than the numerical

of families sufficient 10 complete all the contracts,
HI’; admitted as colonists ; and relerence was made to
th-*'nflppm in proof of the fact.

The books of admissions, exhibited at the land office, do
- mgtafford very swisfactory evidenco on the subject. It is
probable some of the records are wanting, as the first appli-
cation which is noted, is in May, 1829, some years afier the
making of the first contract. '

The books in the office furnish cvidence of the registra-
tion of about the numerical number of applicants ouly, vizs
nine hunindinmemli: complete the number of families
to be admiued in the contract.

We bhave no proof of the number of titles issued to colo-
nists, but, it is alleged in the Petition, that titles were issued
to four hundred and sixty-two settlers, in the first contract,
and & specified number in each of the others. "The first
contract was for hundred lumilies, and expired in June,
1831 ; and asthe missioner remained in the colony until
1832, and on his departure, left a number of blank titles, 1
can see no sullicient reason why this contract was not gom-

There was no separate register kept for the several coloni-
al contracts, and it is impossible o compute with certainty
the number of familics registered for this particular contraet ;
and if even the precise number of admissions were shewn,
yet the mere registration of an application does not afford
exidence of the final establishment of the emigrant in the
colony, ad it is in proof that many persons, after making
their selections, lefi the country and never returned.
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I'be number of tilles isswed under this eomtract sheuld
then, under the circumstances, be presumed to be the nums
ber actually introduced by the Empresario, unless rebutted
by positive and circumstantial proof of the residence of fam-
ilies ar colonists, not included in the number who had receiv-
ed their titles.

There was no proof as to the respective numbers of fam-
ilies mnd single men, which, in the aggregate, constituted
seven hundred and five settlers, under all the contracts in
this suit.  I'his evidence onght to have been adduced on the
part of the plaintiff in the court below. The answer ad-
mits nothing, and leaves the plaintifl’ to make out his ense.
In the case of Itobertson, Empresario, the proportion between
the classes of grantees, wus casily ascertained by reference
to the abstract of titles. "

But the abstract of titles issued in Austin's colonies, em-
braces in one undistinguishable masg, all the titles issued
under his original contruct for the settlement of three hun-
dred families—which is not included in this suit—those issued
on the contracts in the record, together with those issuing in
Austin and Williams' colony, and auvgmentations and special
grants.

It would be a laborious task to separate from this mass,
the titles issued under the first, or nll of the contracts in this
snit, and ascertain with precision, the number of single men
to whomn titles were issued.  This should have been done
al the trial, but the partics, the jury, and the court below,
acted on the presumption that the grantees were all families ;
nor has the fact been questioned in this court.

Under such circumstances, the cause might well be remnnd-
ed, that the facts might be more definitely ascertained, but
the livigation has been protracted, and its termination is 1o
he desired, and we believe that an equitable rule of propor-
tion ean be adopted, which, though not precisely correet,
will so nearly accord with the facts, as to do no injustice tothe
parties, ot least 1o the Appellee.
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In the case of the Empresario, Robertson, of the whole
number of two hundred and seventy-nine titles, one hundred
and eight were for a less quantity than a league, being con-

siderably more than one-third of the whole number.

From some examination of the abstract of titles issued, as
well under Austin's first contract with the State government,

ns under the others embraced in this sait, it would seem that * I

the deeds made to single men, may be fairly computed at
one-third of the whole number. *Establishing this as'a jost
proportion between the two classes of grantces, and admit-
ting the allegations of the Petition'as proven, that there had
heen issued respectively, in each contract, the number of
titles averred, and which, in_the aggregate, amount to seven
hundred and five ; there would, out of this namber, be two
hundred and thirty-five titles, for a less quantity than a league.
Fstimating three of these titles as equivalent to one issued to
a family, the whole number of titles issued to families would,
on computation, amount to about five hundred and fifty ; the
premium for the settlement of this number of fapilies being
twenty-eight leagues and thirteen labors of land.

Having determined on the number of families to be claimed

by the Empresario, as having received their titles, the ques-

tion arises as to the amount of premium to be awarded for
families, alleged to have been admitted, but who, for cauvses
stated in the Petition, did not receive their titles. We have
before decided that there is no foundation for the claim, so
far as it is grounded on families alleged to have been intro-
duced within the first contract before its expiration, but to
whom titles of possession were not issued.

The Commissioner was not only present inthe colony until
the contract ceased by its own limitation, but for a year after-
wards, and even acted afler his departure. by leaving blank
titles to be issued on application. It was the duty of the
Empresario, to have presented the whole number of five
hundred families to the Commissioner, before the 4th June,
1831, on which day the contracts became extinet, under the



: the spirit and
Mﬂhhm- -hulldn.-dph-
~ sufficient means to pay the very small amount of office fees
and Government dues required by the provisionsof the de-
cree. [Art 8, Col. Law, 1825.] Under the circomstances,
the rational eonclusion is that titles were issued to all who
remained within the limits of the first contract, and that the
rights of the Empresario in this contract, are co-extensive
only with the number of these titles. Ay .
Norare we of opinion that the elaim can be maintained i
its full extent, as to the other contracts, from the proof pre-
sented in the record. A specified number of titles was
each of these contracts, and it is claimed that fam-
ilies sufficient for their completion, were admitted by the

Ewmpresario. . | .

no separate register for the several colonies,
im to estimate, with precision, the numbet of
admissions in each. If that were the case, there is no evi-
dence as to ‘the number of registered applicants, who domi-
ciliated themselves in the colony or country, while the fact
is stated, that many, after Hhﬂlﬂghﬂd. abandoned the

country and never rcturned.

The colonists were not introduced at the expense, or-

through the agency of the Empresario, and could not, there-
fore from such circumstances, feel under any special obliga-
tion to remain in his colony ; but as they consulted only their
own inclinations and interests in applying for admission, so,
as these changed, they might remoye elsewhere, without just
cause of complaint on the part of the Empresario.

The whole of the proof does not raise such a presumption
of the continued residence of the applicants, as could only
have been rebutted by proof to the contrary.

The colonists introduced themselves into the country ; ap-

e M il
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plied for admission where they pleased ; and many of then
abandoned the eolony or country afierwards, at will, without
asking or receiving titles for lands ; and, under such circom-
stances, (he claimant ought to have shewn who réceived titles,
and who, on the list of applicants, had not received them,
but continued 1o reside in the country for the purpose of pro-
curing titles from a duly appointed Commissioner.

The principal ground upon which the whole premium is
cleimed on the two last contructs, is, that there was no Com-
missioncer in one, for about one year before its expiration, and
in the other, that Col. Austin, acting both as Empresario and
as Commissioper, was employed in the public service of
Texas, ecigliteen months before the termination of the contract.

, It scems that during this whole period, applications for
admissions were regisiered, and it is alleged, that on the part
of the Empresario, the contracts were completed. Bt had
the embarrassments of the Ewpresario been represented to
the government of the SBiate of Coahuila and Texas, and a
Commissioner been appointed to issue titlesas wellto the col-
onists, as 1 the Empresario, it is very improbable that any
other preiiom lands would have been allowed, except for
the familics whom the Commissioner would find establishod
i the colony, ready 10 receive their titles.

There being no evidence in the recofd from which we can
ascertain the precise number of families, who were actunlly
domiciled in Austin’s colonies, and believing. as we do, that
a portion of the scttlers in the contracts, had not, from the

" circumstances above stated, obtained their titles of possession,
we are compelled either to remand the cause, or adopt some
equitable rule for the adjustment of the claim, and the term-
ination of the controversy.

We shall adopt the latter course, and from the rule we
shall apply, it is believed that it the whole matter were to
be re-investigated, the result would not vary materially from
that, which will be actually witained under our decision 3 and,
15 i is very expedicnt, that the ordinary business of courts ol



ities for the completion of _ optra,
have been fulfilled to the same extent, as was the first
ract under the like circumstances. There can be no
of the want of government facilities) for the settlen

whole number of families seguired by the first. contrac
the Commissioner not only Iﬂ.-: Ihl..:

extinguished, but for a year aflerwards _ ﬁih&-
ccution of ties., Yet, notwithstanding : e,
there were, instead of five hundred hﬂ% in
the colony, but four hundred and sisty-two titles i-qﬂl‘. in-
cluding as well those made o single, as to married men. We
do the most ample jestice to the Appellee, by holding that if
he had been undisturbed, he would have approached as neatly
o the completion of the two last coutfacts, as he did that of
the firsty where there was ne obstruction, and even extraor-
dingary, fugilitics afforded for its completion. :

On this supposition, then, that he would, if unobstructed,
have performed his engagements on the two last contracts to
the same extent that he complied with the first, he is entitled
to compute. thirty titles on the sccond, and_cighty-eight on
the third, more than were really issued, amounting 1o one
hundred and eighteen titles, and equivalent to one hundred
titles issued o heads of fumilics. The five leagues and five
lubors, additiona]l premium  for these familics, added to the
other premium lands, amount in the aggregate 10 thirty-threo
leagues and cighteen labors of lad.  OF these, titles wero
issued to twenty-five lengues and twenty-five labors, leaving
seven leagues and eight labors, which he is entitled o recover
fioin the State. »

It will be seen that this conproversy s been adjudicated
on what would, in ordinary triads, and ander other circum-
sanees, be deemed msufficient proof. Ttis believed, however,
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not be materially variant, : :

“the causes—the illimitable ocean of
the parties and courts were thrown by the Legislature, al-
most without rudder og compass to “them, and to the
entire want of prescribed rules as to the to be proven ;
the character of ¢laims to be recoguized ; the questions to be
exumined, or the docirines and principles of law by which
the rights of should be adjusted.

But, in futtye causes of this character, Plaintiffs must
allege in their pleadings the number of titles which bad been
already issued to them for premium lands, and prove the fact
by authenticated certificates from the land office.

If the Empresario has not already received his quantum
of premium lands, and claims more on the ground of titles
having issued, for which no premium has been received,
the number of these titles must be proven, dischiminating
between those issued to single, and those to marrie men.

If he claims for familics who have not received titles, in
consequence of the want of a Commissioner, or from some
sinilar act of owmission on the part of the former government,
the fact of the families remaining in his colony, or in the
country, until the Declaration of Independence, must be es-
tablished. . |

The construction of the statute which authorizes the re-
covery by the Empresario, on the ground that he was ob-
structed by the acts of the former government in the com-
pletion of his contract, is not free from doubt, and must be
limited to eases, where, 10 o certain extent, the present gov-
ernment derived some benetit from the efforts of the Empre-
sario. None accroed from applicants who left the country
before the revolution. They would not thewselves have been
entitled to lands, unless they had remained, not ouly up 1w
the Declaration of lndependence, but until they bad ade

The deficiency of proof has been owing to the povelty of
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application for their certificates, under the land latv of De-
cember 14th, 1837; and we think n',gml 3 '
complain, if required to prove that they ned untl
Declaration, and especially where the proof is, that the col-
onists emigrated of their own aceord, and at their own ex-
pense, without the agency or the assistance, pecuniary or
otherwise, of the Fmpresario.

Where lands have been selected and surveyed for the
premium, but titles were not issued by the former govern-
ment, the surveys must be froven to have been made in con-
formity with the then existing law of colonization. To pro-
cure a patent for a survey of a headright; @made before the
closing of the Land Offices, it must be swoffi to by the sur-
veyor; be proven by at least two respectable witnesses, and
e shown to be in conformity with law in all respects.

These directions should be pursued by the Fmpresarios,
in the establishment of their surveys. Their elaims stand, at
least, on no higher footing than those made for headrights.

As a general rule, the Plaintiff claiming lands from the
govern must allege and fully prove all the facts neces-
gary to support his claim. No presumption is to be raised
ns against the government, who is a stranger to all the mat-
ers and things alleged in the petition, not judicially within
the knowledge of the court, and who, if slig does not contro-
vert, cannot admit the truth of the avermefits of the claimant.

In this case, there are field notes for ten leagues of land
annexed as exhibits to the petition ; all of them intrinsically
defective in not stating the quality of the Jand surveyed—
some of them not signed by a surveyor, agd others wanting
a line; and one without definite location—none of them
sworn o, nor proven by witnesses, nor shown to be in con-
formity with law. - .

The surveyor of most of these tracts of land, was a wit- _
ness at the trial, and yet his evidence was not taken as to
the surveys. As no objection was made by the State, in the
court belbw, to the correctness of the field notes, and as the
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'court and jury acted on the presumption that they were ad-
mitted, and their correctness has not been questioned in this
court, we will not remand the cause for the adduction of
proof on this point. )

To produce full proof is the duty of the plaintiff, but
where he introduces the field notes without objection or ex-
¢eption on the part of the State, thus leaving the court and
Jury to act on the presumption of their entire correctness, the
plaiotiff’ is thrown off’ Liis guarll ; and. when they are not
questioned in this court, and we have no reason to consider
them as fictitigus or forged, or otherwise suspicious, the
! cause will such ground, be remanded.

We have decided on the new points presented in this
cause with reluctance, as we were without aid from the ar-
guments of counscl, cither orally or by brief; there being -
: none made or filed in this cavse, excepting a very short brief

filed by the counsel of A ppellce.

The cases of Empresarios® claims will not hereafier be
be decided, iuvalving as they do such vast interests and imn-
portant principles, without full argument from the parties, or
at least from the one which proceeds, er parte, in the prose-
cution of the appeal. .

~ The question presents itsell” as to the proper judgment to
be entered in thlls cause. We have decided in the case of
the Empresario, Itobertson, that where titles have been issued
to an Empresario for more land than he is found to be entitled
to, on the adjustment of his claim, be shall be allowed o se-
lect out of the lands so.decded, an amount sufficient to satisfy
his claim, comm®ncing with the first title issued and continu-
ing in the consecutive order of their dateg, until the quantum
allowed for the premiom is obtained. This rule of adjust-
ment is founded upon the provisions of the 12th section of’
the Colonization Law, of the 24th March,* 1825, allowing
lands by clear intendment to Empresarics only on condition
precedent of the introduction of familics ; and, consequently,
the titles first issucd, until the full wnount of the Tminm
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which has been decreed is obtained, are, in contemplation of

law, granted afier the performance of the precedent condi-"

tion, and the others in anticipation of the further discharge
of the contract, and regarded as full titles, would be invalid
and without the authority of law. The correctness of the
principle, by which, as a #neral rule, the Empresario would
be restricted 1o the titles first issued, is recognised, but there
might be circumsiances and equities which, to some extent,
would induce its modification, and which can be determined
when they anse for consideration. In the case of the Em-
presario, Itobertson, we have determined that if any of the
deeds, included in the premium lands decreed 1o the Empre-
sario, conflict with older titles, the Empresario ehall, if he
choose, have the privilege of substituting a portion of the
lands deeded to him, beyond the amount of prcmmm o
which he was entitled.

In the case before the court, the plaintiff prays that a good
and sufficient title be made to him for a specified number of
leagues and labors of land ; the field notes of ten of which
leagues are annexed to the petition as exhibits, and the loca-
tions of others are sufficiently indicated, by their calls, to be
distinguished from other private or public lands. The sur-
veys are all within the limits of the first contract, and the lo-
cations, some labors excepted, are within @he third or coast
colony.

By the judgment, the plaintil recovered nine of the ten
leagues for which the field notes of the surveys were exhil-
ited ; all of the leagues indicated by sclections, dnd sixteen
labors located buot not surveyed. Out of these lands the
Appellee will be, by our decree, entitfed to seven leagues
and eight labors of land. Were the surveys and locations
dated, and were therz but one contract, the Appellee,according
toth2 rule referred to, would be restricted to the first seven
leagues and eight labors, in the order of the dates of the
locations s surveys ; but they are without dates, and sil-
wated in the different ealonial contreacts. Having no other
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rule, we will, afier ascertaining the number he is entitled » 3
in each contract, so [ar as this is possible from the

facts in the record, give judgement for the the mu-
merical order in which they are exhibited int , until
the seven leagues are completed ; and the cight labors will

be selected from the sixteen for which he has obtained judg-
ment in the lower court.

On the thind contract, or coast colony, the testator, in his
lifetime, had received titles for ten leagues and ten labors,
and the Appellee has, in this suit, recovered judgment for
three leagues and eight labors, selected in said colony, but
not surveyed.  The wumber of families which would have
heen introduced into this colony, had the Empresario been
undisturbed in his effortsto complete its settlement, being two
hundred and ten, secording to the mles on which the claim
has been adjusted, the ten leagues and ten labors which were
deeded 1o the testater, in his lifetime, were all that he was
entitled to receive, and, consequently, no portion of the pre-
mium to be deereed, can be selected out of the three leagues
and five labors for which judgment was rendered, and I}lﬂl
are situated within the limits of this colony. r

The first and second contracts, generally known as the old
and little colonies, are consolidated in the petition, at least so
far as the claimg of the Empresario are involved, so that jt
is impossible to ascertain how many of the fificen leagues
and fificcn labors, deeded to the Empresario, were taken in
the first, and how many in the second contract.  OF the sur-
veys claimed, there is but one within lj;a limits of the second
contract, the other nine leagues being within the first ; and
as we are not apprized of the respective number of titles
deeded 1o the Empresario, in either of the contracts, we can-
not positively determine whether his premiom should include
the single survey located in the little colony, or whether it
should be composed entirely of surveys made in the first
contract.

The facts being uncertain, and the more probable presuinp-



[

-

Hovstoxn vs. Penny, E:‘n'ur Avusrin. 55

tion being that he is entitled to a proporti share of hiag
premium, out of cach of the contracts, we will, ittthe decree,
award the purvey for the league in the liule colony § the other
six being composed of that number In the first contract, in
the order in which they are ekhibited in the petition—the
cight labors being selocted ffom the eleven located near
San Felipe. ' "
The judgment of the Distriet Court is reversed, and the
court here proceeding o render such judgment ns should
have beep entered in the eourt below. Itisordered, adjuged
and decreed, that the Appellee, as Executor of Stephen F.
Austin, deceased, do have and%ecover, for the balance of the
premium lands to which the deceased was entitled on the
contracts embraced in this suit, the following described lands,
according to the surveys of the same appended as exhibits
o the petition, viz:—one leaguc of land south of Jesso
Grimes, and cast of Fulton; two leagues of land on the
cast side of the river Brazos and on the Navosoto, known on
the plot as leagues Nos. 9 and 10, south and adjining lands
of Moses Bane and G. H. Coleman ; three leagues of %and
on the east side of Davidson's Creek, known on the plot as
Nos. '8, 9 and 10, and which (when connected with No. 11
claimed in the petition, but not granted in this decree,) are
described in the petition, as bounded on fhe cast by John
Bird, James Perry and James Foster ; on the SBouth by Sam-
uel Swearingen—the ficld notes of the said leagues being
numbered in thet list of exhibits as 1, 2, 3, 4, 5, 6. Onec
league of land situated on the ecast bank of the Colorado
river, above and adjoiping the town tract of the town of
Bastrop ; a tract of land, supposed to contain four or five la-
bors, situated on the cast side of the Brazos river, below San
Felipe de Austin, bounded on the north by Johnson Hunter's
labor, ou the east by Spring or Irons’ Creck, on the south by
the DBrazos river, ad on the west by labors Nos. 9 and 21 ;
amd also, four other labors situated above the town of San
Felipe, on the west side ol the Drazos, known on the plot of
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Jabors as Nos. 4, 8, 11 and 16. [For a more full and perfect
description of the said lands, reference is made to the field’
notes filed as exhibits to the said petition, and which will be
copied at length in our judgment on the mioutes.] And all
the title of the State of Texas to the said lands is divested
miuf said State and vested in the Appellee, as Executor of
the'said Stephen F. Austin, deceased, 1o be beld by said Ap-
pellec, as Executor as aloresaid, on the conditions presc ribed
by the colonization law of 24th Mareh, 1825 ; and the injunc-
tion heretofore granted, so far as it reatrained all persons from
entering or surveying any of the lands described in this de-
cree, aud the Commissioner of the General Land Oflice from
issuing patents on the same, is hereby made perpetual ; and
8o far as the said injunction embroced and affected other
lands, the same is hereby dissolved.

And itis further ordered that all the locations and surveys
confirmed by the judgment of the court below, but not allowed
in this decree, be and the same are hereby declared void, and
the lands, embraced therein, vacant and, belonging to the
pubdic domain.






